
PART 1102 -- APPRAISER REGULATION 

Subpart A -- TEMPORARY WAIVER REQUESTS

§ 1102.1 Authority, purpose and scope.

(a) Authority. This subpart is issued under Section 1119(b) of Title XI of the Financial

Institutions Reform, Recovery, and Enforcement Act of 1989 (“FIRREA”) (12 U.S.C.

§ 3348(b)).

(b) Purpose and scope. This subpart prescribes rules of practice and procedure governing

temporary waiver proceedings under Section 1119(b) of Title XI of FIRREA (12 U.S.C. §

3348(b)). These procedures apply whenever a State appraiser regulatory agency requests the

Appraisal Subcommittee of the Federal Financial Institutions Examination Council

(“ASC”) for a waiver of any requirement relating to certification or licensing of a

person to perform appraisals under Title XI of FIRREA. They also apply whenever the

ASC, based on sufficient, credible information or requests received from other persons or

entities, initiates a temporary waiver proceeding.

§ 1102.2 Requirements for requests.

A request will not be deemed received by the ASC unless it fully and accurately sets out:

(a) If the requester is a State Appraiser Regulatory Agency, a written, duly authorized

determination by the State Appraiser Regulatory Agency that there is a scarcity of State

licensed or State certified appraisers leading to significant delays in obtaining appraisals in

federally related transactions. The scarcity can relate to the entire State or to particular

geographical or political subdivisions. In the absence of such a written determination, a

State Appraiser Regulatory Agency must ask the ASC for such a determination;

(b) The requirement or requirements of State law from which relief is being sought;
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(c) A description of all significant problems currently being encountered in efforts to

comply with Title XI;

(d) The nature of the scarcity of certified or licensed appraisers (including supporting

documentation);

(e) The extent of the delays anticipated or experienced in obtaining the services of certified

or licensed appraisers (including supporting documentation);

(f) The reasons why the requester believes that the requirement or requirements are

causing the scarcity of certified or licensed appraisers and the service delays; and

(g) A specific plan for expeditiously alleviating the scarcity and the service delays.

§ 1102.3 Other requests and information submissions.

The federal financial institutions regulatory agencies and the Resolution Trust Corporation,

their respective regulated financial institutions, and other persons or institutions  with a

demonstrable interest in appraiser regulation, may ask the ASC for a determination under §

1102.2(a) of this subpart, and may ask that the ASC exercise its discretionary authority to

initiate a temporary waiver proceeding. Such regulated financial institutions and other

persons or institutions do not need to comply with § 1102.2(g) of this subpart, but are

strongly encouraged to include meaningful suggestions and recommendations for remedying

the situation. A copy of the request or informational submission shall be forwarded

promptly to the State Appraiser Regulatory Agency. The ASC shall consider these

submissions and requests in exercising its authority to initiate a temporary waiver procedure.

When the ASC initiates a temporary waiver proceeding, these documents shall correspond

to a received request under § 1102.4 of this subpart.

§ 1102.4 Notice and comment.

The ASC shall publish promptly in the Federal Register a notice respecting:
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(a) the received request; or

(b) the ASC order initiating a temporary waiver proceeding. The notice or initiation order

shall contain a concise general statement of the nature and basis for the action and shall give

interested persons 30 calendar days from its publication in which to submit written data,

views and arguments.

§ 1102.5 Subcommittee determination.

Within 45 calendar days of the date of the publication of the notice or initiation order in the

Federal Register, the ASC, by order, shall either grant or deny a waiver in whole, in part,

and upon specified terms and conditions, including provisions for waiver termination. Such

order shall respond to comments received from interested members of the public and shall

provide the reasons for the ASC’s finding. The order shall be published promptly in the

Federal Register,  which, in the case of an approval order, shall be after Federal Financial

Institution Examination Council concurrence. Upon the ASC’s determination that an

emergency exists, the ASC may issue an interim approval order simultaneously with its

action under § 1102.4 of this subpart. Any ASC approval order shall be effective only upon

Federal Financial Institution Examination Council concurrence.

§ 1102.6 Waiver extension.

The ASC may initiate an extension of temporary waiver relief and shall follow §§ 1102.4,

1102.5 and 1102.7 of this subpart. A State Appraiser Regulatory Agency also may request

an extension of temporary waiver relief by forwarding an additional written request to the

ASC. A request for an extension from State Appraiser Regulatory Agency shall be subject

to all the requirements of this subpart.

§ 1102.7 Waiver termination.

The ASC at any time may terminate a waiver order on the finding that:
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(a) the significant delays in obtaining the services of certified or licensed appraisers no

longer exist; or

(b) the terms and conditions of the waiver order are not being satisfied. The ASC shall

publish a finding of waiver termination promptly in the Federal Register, giving interested

persons no less than 30 calendar days from publication in which to submit written data,

views and arguments. In the absence of further ASC action to the contrary, the finding of

waiver termination automatically shall become final 21 calendar days after the close of the

comment period.

Subpart B -- RULES OF PRACTICE FOR PROCEEDINGS

§ 1102.20 Authority, purpose, and scope.

(a) Authority. This subpart is issued under sections 1103, 1106, 1118 and 1119(c) of Title

XI of the Financial Institutions Reform, Recovery, and Enforcement Act of 1989 (“FIRRE-

A”) (12 U.S.C. 3332, 3335, 3347, and 3348(c)).

(b) Purpose and scope. This subpart prescribes rules of practice and procedure governing

non-recognition proceedings under section 1118 of Title XI (12 U.S.C. 3347); and other

proceedings necessary to carry out the purposes of Title XI under section 1119(c) of Title XI

(12 U.S.C. 3348(c)).

§ 1102.21 Definitions.

As used in this subpart:

(a) Subcommittee or ASC means the Appraisal Subcommittee of the Federal Financial

Institutions Examination Council, as established under section 1011 of Title XI (12 U.S.C.

3310).

(b) Party means the ASC or a person, agency or other entity named as a party, including,

when appropriate, persons appearing in the proceeding under § 1102.22 of this subpart.
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(c) Respondent means any party other than the ASC.

(d) Secretary means the Secretary of the ASC under its Rules of Operation.

§ 1102.22 Appearance and practice before the Subcommittee.

(a) By attorneys and notice of appearance. Any person who is a member in good standing

of the bar of the highest court of any State or of the District of Columbia, or of any

possession, territory, or commonwealth of the United States, may represent parties before

the ASC upon filing with the Secretary a written notice of appearance stating that he or she

is currently qualified as provided in this paragraph and is authorized to represent the

particular party on whose behalf he or she acts.

(b) By non-attorneys. An individual may appear on his or her own behalf. A member of a

partnership may represent the partnership, and an officer, director or employee of any

government unit, agency, institution, corporation or authority may represent that unit,

agency, institution, corporation or authority. The partner, officer, director or employee must

file with the Secretary a written statement that he or she has been duly authorized by the

partnership, government unit, agency, institution, corporation or authority to act on its

behalf. The ASC may require the representative to attach to the statement appropriate

supporting documentation, such as a corporate resolution.

(c) Conduct during proceedings. All participants in a proceeding shall conduct themselves

with dignity and in an orderly and ethical manner. The attorney or other representative of a

party shall make every effort to restrain a client from improper conduct in connection with a

proceeding. Improper language or conduct, refusal to comply with directions, use of dilatory

tactics, or refusal to adhere to reasonable standards of orderly and ethical conduct constitute

grounds for immediate exclusion from the proceeding at the direction of the ASC.

§ 1102.23 Formal requirements as to papers filed.
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(a) Form. All papers filed under this subpart must be double-spaced and printed or

typewritten on 8-1/2” x 11” paper. All copies shall be clear and legible.

(b) Caption. All papers filed must include at the head thereof, or on a title page, the name of

the ASC and of the filing party, the title and/or docket number of the proceeding, and the

subject of the particular paper.

(c) Party names, signatures, certificates of service. All papers filed must set forth the name,

address and telephone number of the attorney or party making the filing, must be signed by

the attorney or party, and must be accompanied by a certification setting forth when and

how service has been made on all other parties.

(d) Copies. Unless otherwise specifically provided in the notice of proceeding or by the

ASC during the proceeding, an original and one copy of all documents and papers shall be

furnished to the Secretary.

§ 1102.24 Filing requirements.

(a) Filing. All papers filed with the ASC in any proceeding shall be filed with the Secretary,

Appraisal Subcommittee, 2100 Pennsylvania Avenue, N.W., Suite 200, Washington, D.C.

20037.

(b) Manner of filing. Unless otherwise specified by the ASC, filing may be accomplished

by:

(1) Personal service;

(2) Delivering the papers to a reliable commercial courier service, overnight delivery

service, or to the U.S. Post Office for Express Mail delivery; and

(3) Mailing the papers by first class, registered, or certified mail.

§1102.25 Service.

(a) Methods; appearing party. A serving party, who has made an appearance under
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§ 1102.22 of this subpart, shall use one or more of the following methods of service:

(1) Personal service;

(2) Delivering the papers to a reliable commercial courier service, overnight delivery

service, or to the U.S. Post Office for Express Mail delivery; and

(3) Mailing the papers by first class, registered, or certified mail.

(b) Methods; non-appearing party. If a party has not appeared in the proceeding in

accordance with § 1102.22 of this subpart, the ASC or any other party shall make service by

any of the following methods:

(1) By personal service;

(2) By delivery to a person of suitable age and discretion at the party’s last known address;

(3) By registered or certified mail addressed to the party’s last known address; or

(4) By any other manner reasonably calculated to give actual notice.

(c) By the Subcommittee. All papers required to be served by the ASC shall be served by the

Secretary unless some other person shall be designated for such purpose by the ASC. (d)By

the respondent. All papers filed in a proceeding under this subpart shall be served by a

respondent on the Secretary and each party’s attorney, or, if any party is not so represented,

then upon such party. Such service may be made by any of the appropriate methods

specified in paragraphs (a) and (b) of this section.

§ 1102.26 When papers are deemed filed or served.

(a) Effectiveness. Filing and service are deemed effective:

(1) For personal service or same-day commercial courier delivery, upon actual delivery; and

(2) For overnight commercial delivery service, U.S. Express Mail delivery, or first class,

registered, or certified mail, upon deposit in, or delivery to, an appropriate point of

collection.
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(b) Modification. The effective times for filing and service in paragraph (a) of this section

may be modified by the ASC in the case of filing or by agreement of the parties in the case

of service.

§ 1102.27 Computing time.

(a) General rule. In computing any period of time prescribed or allowed by this subpart, the

date of the act, event or default from which the designated period of time begins to run is not

included. The last day so computed is included, unless it is a Saturday, Sunday, or Federal

holiday, in which event the period runs until the end of the next day which is not a Saturday,

Sunday or Federal holiday. Intermediate Saturdays, Sundays, and Federal holidays shall not

be included in the computation.

(b) For service and filing responsive papers. Whenever a time limit is measured by a

prescribed period from the service of any notice or paper, the applicable time periods are

calculated as follows:

(1) If service is made by first class, registered or certified mail, add three days to the

prescribed period; and

(2) If service is made by express mail or overnight delivery service, add one day to the

prescribed period.

§ 1102.28 Documents and exhibits in proceedings public.

Unless and until otherwise ordered by the ASC or unless otherwise provided by statute or by

ASC regulation, all documents, papers and exhibits filed in connection with any proceeding,

other than those that may be withheld from disclosure under applicable law, shall be placed

by the Secretary in the proceeding’s public file and will be available for public inspection

and copying at the address set out in § 1102.24 of this subpart.
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§ 1102.29 Conduct of proceedings.

(a) In general. Unless otherwise provided in the notice of proceedings, all proceedings

under this subpart shall be conducted as hereinafter provided.

(b) Written Submissions. All aspects of the proceeding shall be conducted by written

submissions only, with the exception of oral presentations allowed under § 1102.36 of this

subpart.

(c) Disqualification. A Subcommittee member who deems himself or herself disqualified

may at any time withdraw. Upon receipt of a timely and sufficient affidavit of personal bias

or disqualification of such member, the ASC will rule on the matter as a part of the record

and decision in the case.

(d) Use of ASC staff. Appropriate members of the ASC’s staff who are not engaged in the

performance of investigative or prosecuting functions in the proceeding may advise and

assist the ASC in the consideration of the case and in the preparation of appropriate

documents for its disposition.

(e) Authority of Subcommittee Chairperson. The Chairperson of the ASC, in consultation

with other members of the ASC whenever appropriate, shall have complete charge of the

proceeding and shall have the duty to conduct it in a fair and impartial manner and to take

all necessary action to avoid delay in the disposition of proceedings in accordance with this

subpart.

(f) Conferences. (1) The ASC may on its own initiative or at the request of any party, direct

all parties or counsel to meet with one or more duly authorized ASC members or staff at a

specified time and place, or to submit to the ASC or its designee, suggestions in writing for

the purpose of considering any or all of the following:



10

(i) Scheduling of matters, including a timetable for the information-gathering phase of the

proceeding;

(ii) Simplification and clarification of the issues;

(iii)Stipulations and admissions of fact and of the content and authenticity of documents;

(iv)Matters of which official notice will be taken; and

(v) Such other matters as may aid in the orderly disposition of the proceeding, including

disclosure of the names of persons submitting affidavits or other documents and exhibits

which may be introduced into the public file of the proceeding.

(2) Such conferences will not be recorded, but the Secretary shall place in the proceeding’s

public file a memorandum summarizing the results of the conference and shall provide a

copy of the memorandum to each party. The memorandum shall control the subsequent

course of the proceedings, unless the ASC for good cause shown by one or more parties to

the conference, modifies those results and instructs the Secretary to place an amendatory

memorandum to that effect in the public file.

(g) Changes or extensions of time and changes of place of proceeding. The ASC, in

connection with initiating a specific proceeding under § 1102.32 of this subpart, may

instruct the Secretary to publish in the Federal Register time limits different from those

specified in this subpart, and may, on its own initiative or for good cause shown, issue an

exemption changing the place of the proceeding or extending any time limit prescribed by

this subpart, including the date for ending the information-gathering phase of the

proceeding.

(h) Call for further briefs, memoranda, statements; reopening of matters. The ASC may call

for the production of further information upon any issue, the submission of briefs,
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memoranda and statements (together with written responses), and, upon appropriate notice,

may reopen any aspect of the proceeding at any time prior to a decision on the matter.

§ 1102.30 Rules of evidence.

(a) In general. (1) Except as is otherwise set forth in this section, relevant, material and

reliable evidence that is not unduly repetitive is admissible to the fullest extent authorized by

the Administrative Procedure Act (5 U.S.C. 551, et seq.) and other applicable law.

(2) Evidence that would be admissible under the Federal Rules of Evidence is admissible in

a proceeding conducted under this subpart.

(3) Evidence that would be inadmissible under the Federal Rules of Evidence may be

deemed or ruled admissible in a proceeding conducted under this subpart if such evidence is

relevant, material, reliable and not unduly repetitive.

(b) Stipulations. Any party may stipulate in writing as to any relevant matters of fact, law,

or the authenticity of any relevant documents. The Secretary shall place such stipulations in

the public file, and they shall be binding on the parties.

(c) Official notice. Every matter officially noticed by the ASC shall appear in the public file,

unless the ASC determines that the matter must be withheld from public disclosure under

applicable Federal law.

§ 1102.31 Burden of proof.

The ultimate burden of proof shall be on the respondent. The burden of going forward with a

prima facie case shall be on the ASC.

§ 1102.32 Notice of Intention To Commence A Proceeding.

The ASC shall instruct the Secretary or other designated officer acting for the ASC to

publish in the Federal Register a Notice of Intention To Commence A Proceeding (“Notice

of Intention”). The Notice of Intention shall be served upon the party or parties to the
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proceeding and shall commence at the time of service. The Notice of Intention shall state the

legal authority and jurisdiction under which the proceeding is to be held; shall contain, or

incorporate by appropriate reference, a specific statement of the matters of fact or law

constituting the grounds for the proceeding; and shall state a date no sooner than 25 days

after service of the Notice of Intention is made for termination of the information-gathering

phase of the proceeding. The Notice of Intention also must contain a bold-faced warning

respecting the effect of a failure to file a Rebuttal or Notice Not To Contest under

§ 1102.33(d) of this subpart. The ASC may amend a Notice of Intention in any manner and

to the extent consistent with provisions of applicable law.

§ 1102.33 Rebuttal or Notice Not To Contest.

(a) When required. A party to the proceeding may file either a Rebuttal or a Notice Not to

Contest the statements contained in the Notice of Intention or any amendment thereto with

the Secretary within 15 days after being served with the Notice of Intention or an

amendment to such Notice. The Secretary shall place the Rebuttal or the Notice Not To

Contest in the public file.

(b) Requirements of Rebuttal; effect of failure to deny. A Rebuttal filed under this section

shall specifically admit, deny or state that the party does not have sufficient information to

admit or deny each statement in the Notice of Intention. A statement of lack of information

shall have the effect of a denial. Any statement not denied shall be deemed to be admitted.

When a party intends to deny only a part or a qualification of an statement, the party shall

admit so much of it as is true and shall deny only the remainder.

(c) Notice Not To Contest. A party filing a Notice Not To Contest the statement of fact set

forth in the Notice of Intention shall constitute a waiver of the party’s opportunity to rebut

the facts alleged, and together with the Notice of Intention and any referenced documents,
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will provide a record basis on which the ASC shall decide the matter. The filing of a Notice

Not To Contest shall not constitute a waiver of the right of such party to a judicial review of

the ASC’s decision, findings and conclusions.

(d) Effect of failure to file Rebuttal or Notice Not To Contest. Failure of a party to file a

response required by this section within the time provided shall constitute a waiver of the

party’s opportunity to rebut and to contest the statements in the Notice of Intention and shall

constitute authorization for the ASC to find the facts to be as presented in the Notice of

Intention and to file with the Secretary a decision containing such findings and appropriate

conclusions. The ASC, for good cause shown, will permit the filing of a Rebuttal after the

prescribed time.

§ 1102.34 Briefs, memoranda and statements.

(a) By the parties. Until the end of the information-gathering phase of the proceeding, any

party may file with the Secretary a written brief, memorandum or other statement providing

factual data and policy and legal arguments regarding the matters set out in the Notice of

Intention. The filing party shall simultaneously serve other parties to the proceeding with a

copy of the document. No later than ten days after such service, any party may file with the

Secretary a written response to the document and must simultaneously serve a copy thereof

on the other parties to the proceeding. The Secretary will receive documents and responses

and will place them in the public file.

(b) By interested persons, in non-recognition proceedings. Until the end of the information-

gathering phase of a proceeding under section 1118 of FIRREA (12 U.S.C. 3347), any

person with a demonstrable, direct interest in the outcome of the proceeding may file with

the Secretary a written brief, memorandum or other statement providing factual data and

policy and legal arguments regarding the matters set out in the Notice of Intention. The
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ASC’s Chairperson or his or her designee may not accept any such written brief,

memorandum or other statement if the submitting person cannot demonstrate a direct

interest in the outcome of the proceeding. Upon acceptance of the written brief,

memorandum or other statement, the Secretary shall make copies of the document and

forward one copy thereof to each party to the proceeding. No later than ten days after such

service, any party may file with the Secretary a written response to the document and must

simultaneously serve one copy thereof on the other parties to the proceeding. The Secretary

will place a copy of such briefs, memoranda, statements and responses in the public file.

§ 1102.35 Opportunity for informal settlement.

Any party may at any time submit to the Secretary, for consideration by the Subcommittee,

written offers or proposals for settlement of a proceeding, without prejudice to the rights of

the parties. No offer or proposal shall be included in the proceeding’s public file over the

objection of any party to such proceeding. This paragraph shall not preclude settlement of

any proceeding by the filing of a Notice Not To Contest as provided in § 1102.33(c) or by

the submission of the case to the ASC on a stipulation of facts.

§ 1102.36 Oral presentations.

(a) In general. A party does not have a right to an oral presentation. Under this section, a

party’s request to make an oral presentation may be denied if such a denial is appropriate

and reasonable under the circumstances. An oral presentation shall be considered as an

opportunity to offer, emphasize and clarify the facts, policies and laws concerning the

proceeding.

(b) Method and time of request. Between the commencement of the proceeding and ten

days before the end of the information-gathering phase, any party to the proceeding may file

with the Secretary a letter requesting that the Secretary schedule an opportunity for the party
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to give an oral presentation to the ASC. That letter shall include the reasons why an oral

presentation is necessary.

(c) ASC processing. The Secretary must promptly forward the letter request to the

Chairman of the ASC. The Chairman, after informally contacting other ASC members and

the ASC’s senior staff for their views, will instruct the Secretary to forward a letter to the

party either: Scheduling a date and time for the oral presentation and specifying the

allowable duration of the presentation; or Declining the request and providing the reasons

therefor. The party’s letter request and the ASC’s response will be included in the

proceeding’s public file.

(d) Procedure on presentation day. On the appropriate date and time, the party or his or her

attorney (if any) will make the oral presentation before the ASC. Any ASC member may

ask the party or the attorney, as the case may be, pertinent questions relating to the content

of the oral presentation. Oral presentations will not be recorded or otherwise transcribed.

The Secretary must enter promptly into the proceeding’s public file a memorandum

summarizing the subjects discussed during the oral presentation.

§ 1102.37 Decision of the Subcommittee and judicial review.

At a reasonable time after the end of the information-gathering phase of the proceeding, but

not exceeding 35 days, the ASC shall issue a final decision, containing specified terms and

conditions as it deems appropriate, in the matter and shall cause the decision to be published

promptly in the Federal Register. The final decision shall be effective on issuance. The

Secretary shall serve the decision upon the parties promptly, shall place it in the

proceeding’s public file and shall furnish it to such other persons as the ASC may direct.

Pursuant to the provisions of Chapter 7 of Title 5 of the U.S. Code and section 1118(c)(3) of
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Title XI of FIRREA (12 U.S.C. 3348(c)(3)), a final decision of the ASC is a prerequisite to

seeking judicial review.

§ 1102.38 Compliance activities.

(a) Where, from complaints received from members of the public, communications from

Federal or State agencies, examination of information by the ASC, or otherwise, it appears

that a person has violated, is violating or is about to violate Title XI of FIRREA or the rules

or regulations thereunder, the ASC staff may commence an informal, preliminary inquiry

into the matter. If, upon such inquiry, it appears that one or more allegations relate to

possible violations of regulations administered by another agency or instrumentality of the

Federal Government, then the matter shall be referred to that agency or instrumentality for

appropriate action. The ASC, pursuant to its responsibilities under section 1103(a)(2) of

Title XI (12 U.S.C. 3332(a)(2)) and section 1119 (c) of Title XI (12 U.S.C. 3348), shall

monitor the matter. If, upon inquiry, it appears that one or more allegations are within the

ASC’s jurisdiction, then the ASC, in its discretion, may determine to commence a formal

investigation respecting the matter and shall instruct the Secretary to create a public file for

the formal investigation. The Secretary shall place in that file a memorandum naming the

person or persons subject to the investigation and the statutory basis for the investigation.

(b) Unless otherwise instructed by the ASC or required by law, the Secretary shall ensure

that all other papers, documents and materials gathered or submitted in connection with the

investigation are non-public and for ASC use only.

(c) Persons who become involved in preliminary inquiries or formal investigations may, on

their own initiative, submit a written statement to the Secretary setting forth their interests,

positions or views regarding the subject matter of the investigation. Upon request, the staff,

in its discretion, may advise such persons of the general nature of the investigation,
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including the indicated violations as they pertain to them and the amount of time that may

be available for preparing and submitting such a statement prior to the presentation of a staff

recommendation to the ASC. Upon the commencement of a formal investigation or a

proceeding under this subpart, the Secretary shall place any such statement in the

appropriate public file.

(d) In instances where the staff has concluded its inquiry of a particular matter and has

determined that it will not recommend the commencement of a formal investigation or a

proceeding under this subpart against a person, the staff shall advise the person that its

inquiry has been terminated. Such advice, if given, must in no way be construed as

indicating that the person has been exonerated or that no action may ultimately result from

the staff’s inquiry into the particular matter.

§ 1102.39 Duty to cooperate.

In the course of the its investigations and proceedings, the ASC (and its staff, with

appropriate authorization) must provide parties or persons ample opportunity to work out

problems by consent, by settlement, or in some other manner.

Subpart C – RULES PERTAINING TO THE PRIVACY OF INDIVIDUALS AND

SYSTEMS OF RECORDS MAINTAINED BY THE APPRAISAL

SUBCOMMITTEE

§ 1102.100Authority, purpose and scope.

(a) This subpart is issued under the Privacy Act of 1974, Pub. L. 93-579, 88 Stat. 1896; 12

U.S.C. 552a, as amended.

(b) The Privacy Act of 1974 is based, in part, on the finding by Congress that “in order to

protect the privacy of individuals identified in information systems maintained by Federal

agencies, it is necessary and proper for the Congress to regulate the collection, maintenance,
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use, and dissemination of information by such agencies.” To achieve this objective, the Act

generally provides that Federal agencies must advise an individual upon request whether

records maintained by the agency in a system of records pertain to the individual and must

grant the individual access to such records. The Act further provides that individuals may

request amendments to records pertaining to them that are maintained by the agency, and

that the agency shall either grant the requested amendments or set forth fully its reasons for

refusing to do so.

(c) The Appraisal Subcommittee of the Federal Financial Institutions Examination Council

(“ASC”), pursuant to subsection (f) of the Privacy Act, adopts the following rules and

procedures to implement the provisions of the Act summarized above and other provisions

of the Act. These rules and procedures are applicable to all requests for information and

access or amendment to records pertaining to an individual that are contained in any system

of records that is maintained by the ASC.

§ 1102.101   Definitions.

The following definitions shall apply for purposes of this subpart:

(a) The terms individual, maintain, record, system of records, and routine use are defined

for purposes of these rules as they are defined in 5 U.S.C. 552a(a)(2), (a)(3), (a)(4), (a)(5)

and (a)(7).

(b) ASC or Subcommittee means the Appraisal Subcommittee of the Federal Financial

Institutions Examination Council.

(c) Privacy Act Officer means the ASC’s Associate Director for Administration or such

other ASC staff officer, other than the Executive Director, duly designated by the ASC’s

Executive Director.
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§ 1102.102 Times, places and requirements for requests pertaining to individual

records in a record system and for the identification of individuals making requests for

access to records pertaining to them.

(a) Place to make request. Any request by an individual to be advised whether any system

of records maintained by the ASC and named by the individual contains a record pertaining

to him or her, or any request by an individual for access to a record pertaining to him or her

that is contained in a system of records maintained by the ASC, shall be submitted in person

at the ASC between 9:00 a.m. and 4:30 p.m., Monday through Friday, which is located at

2100 Pennsylvania Avenue, N.W., Suite 200, Washington, D.C. 20037, or by mail

addressed to: Privacy Act Officer, ASC, 2100 Pennsylvania Avenue, N.W., Suite 200,

Washington, D.C. 20037. All requests will be required to be put in writing and signed by the

individual making the request. In the case of requests for access that are made by mail, the

envelope should be clearly marked “Privacy Act Request.”

(1) Information to be included in requests. Each request by an individual concerning

whether the ASC maintains in a system of records a record that pertains to the individual, or

for access to any record pertaining to the individual that is maintained by the ASC in a

system of records, shall include such information as will assist the ASC in identifying those

records as to which the individual is seeking information or access. Where practicable, the

individual should identify the system of records that is the subject of his or her request by

reference to the ASC’s notices of systems of records, which are published in the Federal

Register, as required by section (e)(4) of the Privacy Act, 5 U.S.C. 552a(e)(4). Where a

system of records is compiled on the basis of a specific identification scheme, the individual

should include in his or her request the identification number or other identifier assigned to

the individual. In the event the individual does not know that number or identifier, the
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individual shall provide other information, including his or her full name, address, date of

birth and subject matter of the record, to aid in processing his or her request. If additional

information is required before a request can be processed, the individual shall be so advised.

(2) Verification of identity. When the fact of the existence of a record is not required to be

disclosed under the Freedom of Information Act, 5 U.S.C. 552, as amended, or when a

record as to which access has been requested is not required to be disclosed under that Act,

the individual seeking the information or requesting access to the record shall be required to

verify his or her identity before access will be granted or information given. For this

purpose, individuals shall appear at the ASC located at 2100 Pennsylvania Avenue, N.W.,

Suite 200, Washington, D.C., between 9 a.m. to 4:30 p.m., Monday through Friday. The

ASC’s Office is not open on Saturdays, Sundays or Federal holidays.

(3) Methods for verifying identity -- appearance in person. For the purpose of verifying

identity, an individual seeking information regarding pertinent records or access to those

records shall furnish documentation that may reasonably be relied on to establish the

individual’s identity. Such documentation might include a valid birth certificate, driver’s

license, employee or military identification card, and medicare card.

(4) Method for verifying identity -- by mail. Where an individual cannot appear at the ASC’s

Office for the purpose of verifying identity, the individual shall submit, along with the

request for information or access, a signed and notarized statement attesting to his or her

identity. Where access is being sought, the sworn statement shall include a representation

that the records being sought pertain to the individual and a stipulation that the individual is

aware that knowingly and willfully requesting or obtaining records pertaining to an

individual from the ASC under false pretenses is a criminal offense.
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(5) Additional procedures for verifying identity. When it appears appropriate to the Privacy

Act Officer, other arrangements may be made for the verification of identity as are

reasonable under the circumstances and appear to be effective to prevent unauthorized

disclosure of, or access to, individual records.

(b) Acknowledgement of requests for information pertaining to individual records in a

record system or for access to individual records.

(1) Except where an immediate acknowledgement is given for requests made in person, the

receipt of a request for information pertaining to individual records in a record system will

be acknowledged within 10 days, excluding Saturdays, Sundays and Federal holidays.

Requests will be processed as promptly as possible and a response to such requests will be

given within 30 days (excluding Saturdays, Sundays, and Federal holidays) unless, within

the 30 day period and for cause shown, the individual making the request is notified in

writing that a longer period is necessary.

§ 1102.103 Disclosure of requested records.

(a) Initial review. Requests by individuals for access to records pertaining to them will be

referred to the ASC’s Privacy Act Officer, who initially will determine whether access will

be granted.

(b) Grant of request for access.

(1) If it is determined that a request for access to records pertaining to an individual will be

granted, the individual will be advised by mail that access will be given at the ASC or a

copy of the requested record will be provided by mail if the individual shall so indicate.

Where the individual requests that copies of the record be mailed to him or her or requests

copies of a record upon reviewing it at the ASC, the individual shall pay the cost of making

the requested copies, as set forth in § 1102.109 of this subpart.
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(2) In granting access to an individual to a record pertaining to him or her, the ASC staff

shall take steps to prevent the unauthorized disclosure of information pertaining to other

individuals.

(c) Denial of request for access. If it is determined that access will not be granted, the

individual making the request will be notified of that fact and given the reasons why access

is being denied. The individual also will be advised of his or her right to seek review by the

Executive Director of the initial decision to deny access, in accordance with the procedures

set forth in § 1102.107 of this subpart.

(d) Time for acting on requests for access. Access to a record pertaining to an individual

normally will be granted or denied within 30 days (excluding Saturdays, Sundays and

Federal holidays) after the receipt of the request for access, unless the individual making the

request is notified in writing within the 30 day period that, for good cause shown, a longer

time is required. In such cases, the individual making the request shall be informed in

writing of the difficulties encountered and an indication shall be given as to when it is

anticipated that access may be granted or denied.

(e) Authorization to allow designated person to review and discuss records pertaining to

another individual. An individual, who is granted access to records pertaining to him or her

and who appears at the ASC Office to review the records, may be accompanied by another

person of his or her choosing. Where the records as to which access has been granted are not

required to be disclosed under provisions of the Freedom of Information Act, 5 U.S.C. 552,

as amended, the individual requesting the records, before being granted access, shall execute

a written statement, signed by him or her, specifically authorizing the latter individual to

review and discuss the records. If such authorization has not been given as described, the
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person who has accompanied the individual making the request will be excluded from any

review or discussion of the records.

(f) Exclusion for certain records. Nothing contained in these rules shall allow an individual

access to any information compiled in reasonable anticipation of an administrative, judicial

or civil action or proceeding.

§ 1102.104Special procedure: Medical records.

(a) Statement of physician or mental health professional. When an individual requests

access to records pertaining to the individual that include medical and/or psychological

information, the ASC, if it deems it necessary under the particular circumstances, may

require the individual to submit with the request a signed statement by the individual’s

physician or a mental health professional indicating that, in his or her opinion, disclosure of

the requested records or information directly to the individual will not have an adverse effect

on the individual.

(b) Designation of physician or mental health professional to receive records. If the ASC

believes, in good faith, that disclosure of medical and/or psychological information, directly

to an individual could have an adverse effect on that individual, the individual may be asked

to designate in writing a physician or mental health professional to whom the individual

would like the records to be disclosed, and disclosure that otherwise would be made to the

individual will instead be made to the designated physician or mental health professional.

§ 1102.105 Requests for amendment of records.

(a) Place to make requests. A request by an individual to amend records pertaining to him

or her may be made in person during normal business hours at the ASC located at 2100

Pennsylvania Avenue, N.W., Suite 200, Washington, D.C., or by mail addressed to the
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Privacy Act Officer, ASC, 2100 Pennsylvania Avenue, N.W., Suite 200, Washington, D.C.

20037.

(1) Information to be included in requests. Each request to amend an ASC record shall

reasonably describe the record sought to be amended. Such description should include, for

example, relevant names, dates and subject matter to permit the record to be located among

the records maintained by the ASC. An individual who has requested that a record

pertaining to the individual be amended will be advised promptly if the record cannot be

located on the basis of the description given and that further identifying information is

necessary before the request can be processed. An initial evaluation of a request presented in

person will be made immediately to ensure that the request is complete and to indicate what,

if any, additional information will be required. Verification of the individual’s identity as set

forth in § 1102.102(a)(2), (3), (4) and (5) may also be required.

(2) Basis for amendment. An individual requesting an amendment to a record pertaining to

the individual shall specify the substance of the amendment and set forth facts and provide

such materials that would support his or her contention that the record as maintained by the

ASC is not accurate, timely or complete, or that the record is not necessary and relevant to

accomplish a statutory purpose of the ASC as authorized by law or by Executive Order of

the President.

(b) Acknowledgement of requests for amendment. Receipt of a request to amend a record

pertaining to an individual normally will be acknowledged in writing within 10 days after

such request has been received, excluding Saturdays, Sundays and Federal holidays. When a

request to amend is made in person, the individual making the request will be given a

written acknowledgement when the request is presented. The acknowledgement will

describe the request received and indicate when it is anticipated that action will be taken on
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the request. No acknowledgement will be sent when the request for amendment will be

reviewed, and an initial decision made, within the 10 day period after such request has been

received.

§ 1102.106 Review of requests for amendment.

(a) Initial review. As in the case of requests for access, requests by individuals for

amendment to records pertaining to them will be referred to the ASC’s Privacy Act Officer

for an initial determination.

(b) Standards to be applied in reviewing requests. In reviewing requests to amend records,

the Privacy Act Officer will be guided by the criteria set forth in 5 U.S.C. 552a(e)(1) and

(5), i.e., that records maintained by the ASC shall contain only such information as is

necessary and relevant to accomplish a statutory purpose of the ASC as required by statute

or Executive Order of the President and that such information also be accurate, timely,

relevant and complete. These criteria will be applied whether the request is to add material

to a record or to delete information from a record.

(c) Time for acting on requests. Initial review of a request by an individual to amend a

record shall be completed as promptly as is reasonably possible and normally within 30 days

(excluding Saturdays, Sundays, and Federal holidays) from the date the request was

received, unless unusual circumstances preclude completion of review within that time. If

the anticipated completion date indicated in the acknowledgement cannot be met, the

individual requesting the amendment will be advised in writing of the delay and the reasons

therefor, and also advised when action is expected to be completed.

(d) Grant of requests to amend records. If a request to amend a record is granted in whole

or in part, the Privacy Act Officer will:
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(1) Advise the individual making the request in writing of the extent to which it has been

granted;

(2) Amend the record accordingly; and

(3) Where an accounting of disclosures of the record has been kept pursuant to 5 U.S.C.

552a(c), advise all previous recipients of the record of the fact that the record has been

amended and the substance of the amendment.

(e) Denial of requests to amend records. If an individual’s request to amend a record

pertaining to him is denied in whole or in part, the Privacy Act Officer will:

(1) Promptly advise the individual making the request in writing of the extent to which the

request has been denied;

(2) State the reasons for the denial of the request;

(3) Describe the procedures established by the ASC to obtain further review within the ASC

of the request to amend, including the name and address of the person to whom the appeal is

to be addressed; and

(4) Inform the individual that the Privacy Act Officer will provide information and

assistance to the individual in perfecting an appeal of the initial decision.

§ 1102.107 Appeal of initial adverse agency determination regarding access or

amendment.

(a) Administrative review. Any person who has been notified pursuant to § 1102.103(c) that

a request for access to records pertaining to him or her has been denied in whole or in part,

or pursuant to § 1102.106(e) of this subpart that a request for amendment has been denied in

whole or in part, or who has received no response to a request for access or to amend within

30 days (excluding Saturdays, Sundays and Federal holidays) after the request was received

by the ASC’s staff (or within such extended period as may be permitted in accordance with
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§§ 1102.103(d) and 1102.106(c) of this subpart), may appeal the adverse determination or

failure to respond by applying for an order of the Executive Director determining and

directing that access to the record be granted or that the record be amended in accordance

with his or her request.

(1) The application shall be in writing and shall describe the record in issue and set forth the

proposed amendment and the reasons therefor.

(2) The application shall be delivered to the ASC, 2100 Pennsylvania Avenue, N.W., Suite

200, Washington, D.C., or by mail addressed to the Privacy Act Officer, ASC, 2100

Pennsylvania Avenue, N.W., Suite 200, Washington, D.C. 20037.

(3) The applicant may state such facts and cite such legal or other authorities in support of

the application.

(4) The Executive Director will make a determination with respect to any appeal within 30

days after the receipt of such appeal (excluding Saturdays, Sundays, and Federal holidays),

unless for good cause shown, the Executive Director shall extend that period. If such an

extension is made, the individual who is appealing shall be advised in writing of the

extension, the reasons therefor, and the anticipated date when the appeal will be decided.

(5) In considering an appeal from a denial of a request to amend a record, the Executive

Director shall apply the same standards as set forth in § 1102.106(b).

(6) If the Executive Director concludes that access should be granted, the Executive

Director shall issue an order granting access and instructing the Privacy Act Officer to

comply with § 1102.103(b).

(7) If the Executive Director concludes that the request to amend the record should be

granted in whole or in part, the Executive Director shall issue an order granting the



28

requested amendment in whole or in part and instructing the Privacy Act Officer to comply

with the requirements of § 1102.106(d) of this subpart, to the extent applicable.

(8) If the Executive Director affirms the initial decision denying access, the Executive

Director shall issue an order denying access and advising the individual seeking access of:

(i) The order;

(ii) The reasons for denying access; and

(iii)The individual’s right to obtain judicial review of the decision pursuant to 5 U.S.C.

552a(g)(1)(B).

(9) If the Executive Director determines that the decision of the Privacy Act Officer denying

a request to amend a record should be upheld, the Executive Director shall issue an order

denying the request and the individual shall be advised of:

(i) The order refusing to amend the record and the reasons therefor;

(ii) The individual’s right to file a concise statement setting forth his or her disagreement

with the Executive Director’s decision not to amend the record;

(iii)The procedures for filing such a statement of disagreement with the Executive Director;

(iv)The fact that any such statement of disagreement will be made available to anyone to

whom the record is disclosed, together with, if the Executive Director deems it appropriate,

a brief statement setting forth the Executive Director’s reasons for refusing to amend;

(v) The fact that prior recipients of the record in issue will be provided with the statement of

disagreement and the Executive Director’s statement, if any, to the extent that an accounting

of such disclosures has been maintained pursuant to 5 U.S.C. 552a(c); and

(vi)The individual’s right to seek judicial review of the Executive Director’s refusal to

amend, pursuant to 5 U.S.C. 552a(g)(1)(A).
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(b) Statement of disagreement. As noted in paragraph (a)(9)(ii) of this section, an individual

may file with the Executive Director a statement setting forth his or her disagreement with

the Executive Director’s denial of his or her request to amend a record.

(1) Such statement of disagreement shall be delivered to the ASC, 2100 Pennsylvania

Avenue, N.W., Suite 200, Washington, D.C., or mailed to the Privacy Act Officer, ASC,

2100 Pennsylvania Avenue, N.W., Suite 200, Washington, D.C. 20037, within 30 days after

receipt by the individual of the Executive Director’s order denying the amendment,

excluding Saturdays, Sundays and Federal holidays. For good cause shown, this period can

be extended for a reasonable time.

(2) Such statement of disagreement shall concisely state the basis for the individual’s

disagreement. Unduly lengthy or irrelevant materials will be returned to the individual by

the Executive Director for appropriate revisions before they become a permanent part of the

individual’s record.

(3) The record about which a statement of disagreement has been filed will clearly note

which part of the record is disputed and the Executive Director will provide copies of the

statement of disagreement and, if the Executive Director deems it appropriate, provide a

concise statement of his or her reasons for refusing to amend the record, to persons or other

agencies to whom the record has been or will be disclosed.

§ 1102.108 General provisions.

(a) Extensions of time. Pursuant to §§ 1102.103(b), 1102.104(d), 1102.109(c) and

1102.109(a)(4) of this subpart, the time within which a request for information, access or

amendment by an individual with respect to records maintained by the ASC that pertain to

him or her normally would be processed may be extended for good cause shown or because

of unusual circumstances. As used in these rules, good cause and unusual circumstances
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shall include, but only to the extent reasonably necessary to the proper processing of a

particular request:

(1) The need to search for and collect the requested records from establishments that are

separate from the ASC. Some records of the ASC may be stored in Federal Records Centers

in accordance with law--including many of the documents that have been on file with the

ASC for more than 2 years--and cannot be made available promptly. Any person who has

requested for personal examination a record stored at the Federal Records Center will be

notified when the record will be made available.

(2) The need to search for, collect, and appropriately examine a voluminous amount of

separate and distinct records which may be demanded in a single request. While every

reasonable effort will be made to comply fully with each request as promptly as possible on

a first-come, first-served basis, work done to search for, collect and appropriately examine

records in response to a request for a large number of records will be contingent upon the

availability of processing personnel in accordance with an equitable allocation of time to all

members of the public who have requested or wish to request records.

(3) The need for consultation, which shall be conducted with all practicable speed, with

another agency having a substantial interest in the determination of the request, or among

two or more components within the ASC having substantial subject-matter interest herein.

(b) Effective date of action. Whenever it is provided in this subpart that an

acknowledgement or response to a request will be given by specific times, deposit in the

mails of such acknowledgement or response by that time, addressed to the person making

the request, will be deemed full compliance.

(c) Records in use by a member of the ASC or its staff. Although every effort will be made

to make a record in use by a member of the ASC or its staff available when requested, it
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may occasionally be necessary to delay making such a record available when doing so at the

time the request is made would seriously interfere with the work of the ASC or its staff.

(d) Missing or lost records. Any person who has requested a record or a copy of a record

pertaining to him or her will be notified if the record sought cannot be found. If the person

so requests, he or she will be notified if the record subsequently is found.

(e) Oral requests; misdirected written requests.

(1) Telephone and other oral requests. Before responding to any request by an individual

for information concerning whether records maintained by the ASC in a system of records

pertain to the individual or to any request for access to records by an individual, such request

must be in writing and signed by the individual making the request. The Executive Director

will not entertain any appeal from an alleged denial of failure to comply with an oral

request. Any person who has made an oral request for information or access to records who

believes that the request has been improperly denied should resubmit the request in

appropriate written form to obtain proper consideration and, if need be, administrative

review.

(2) Misdirected written requests. The ASC cannot assure that a timely or satisfactory

response will be given to written requests for information, access or amendment by an

individual with respect to records pertaining to him or her that are directed to the ASC other

than in a manner prescribed in §§ 1102.103(a), 1102.106(a), 1102.108(a)(2), and 1102.110

of this subpart. Any staff member who receives a written request for information, access or

amendment should promptly forward the request to the Privacy Act Officer. Misdirected

requests for records will be considered to have been received by the ASC only when they

have been actually received by the Privacy Act Officer in cases under
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§ 1102.108(a)(2). The Executive Director will not entertain any appeal from an alleged

denial or failure to comply with a misdirected request, unless it is clearly shown that the

request was in fact received by the Privacy Act Officer.

§ 1102.109 Fees.

(a) There will be no charge assessed to the individual for the ASC’s expense involved in

searching for or reviewing the record. Copies of the ASC’s records will be provided by a

commercial copier at rates established by a contract between the copier and the ASC or by

the ASC at the rates in § 1101.4(b)(5)(ii) of 12 CFR part 1101.

(b) Waiver or reduction of fees. Whenever the Executive Director of the ASC determines

that good cause exists to grant a request for reduction or waiver of fees for copying

documents, he or she may reduce or waive any such fees.

§ 1102.110 Penalties.

Title 18 U.S.C. 1001 makes it a criminal offense, subject to a maximum fine of $10,000, or

imprisonment for not more than 5 years or both, to knowingly and willingly make or cause

to be made any false or fraudulent statements or representations in any matter within the

jurisdiction of any agency of the United States. 5 U.S.C. 552a(i) makes it a misdemeanor

punishable by a fine of not more than $5,000 for any person knowingly and willfully to

request or obtain any record concerning an individual from the ASC under false pretenses. 5

U.S.C. 552a(i) (1) and (2) provide criminal penalties for certain violations of the Privacy

Act by officers and employees of the ASC.

Subpart D-Description of Office, Procedures, Public Information

§ 1102.300 Purpose and scope.

This part sets forth the basic policies of the Appraisal Subcommittee of the Federal

Financial Institutions Examination Council (“ASC”) regarding information it maintains
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and the procedures for obtaining access to such information. This part does not apply to

the Federal Financial Institutions Examination Council. Section 1102.301 sets forth

definitions applicable to this part 1102, subpart D. Section 1102.302 describes the ASC’s

statutory authority and functions. Section 1102.303 describes the ASC’s organization and

methods of operation. Section 1102.304 describes the types of information and

documents typically published in the Federal Register. Section 1102.305 explains how to

access public records maintained on the ASC’s World Wide Web site and at the ASC’s

office and describes the categories of records generally found there. Section 1102.306

implements the Freedom of Information Act (“FOIA”)(5 U.S.C. 552). Section 1102.307

authorizes the discretionary disclosure of exempt records under certain limited

circumstances. Section 1102.308 provides anyone with the right to petition the ASC to

issue, amend, and repeal rules of general application. Section 1102.309 sets out the

ASC’s confidential treatment procedures. Section 1102.310 outlines procedures for

serving a subpoena or other legal process to obtain information maintained by the ASC.

§ 1102.301 Definitions.

For purposes of this subpart:

(a) ASC means the Appraisal Subcommittee of the Federal Financial Institutions

Examination Council.

(b) Commercial use request means a request from, or on behalf of, a requester who seeks

records for a use or purpose that furthers the commercial, trade, or profit interests of the

requester or the person on whose behalf the request is made. In determining whether a

request falls within this category, the ASC will determine the use to which a requester

will put the records requested and seek additional information as it deems necessary.
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(c) Direct costs means those expenditures the ASC actually incurs in searching for,

duplicating, and, in the case of commercial requesters, reviewing records in response to a

request for records.

(d) Disclose or disclosure mean to give access to a record, whether by producing the

written record or by oral discussion of its contents. Where the ASC member or employee

authorized to release ASC documents makes a determination that furnishing copies of the

documents is necessary, these words include the furnishing of copies of documents or

records.

(e) Duplication means the process of making a copy of a record necessary to respond to a

request for records or for inspection of original records that contain exempt material or

that cannot otherwise be directly inspected. Such copies can take the form of paper copy,

microfilm, audiovisual records, or machine readable records (e.g., magnetic tape or

computer disk).

(f) Educational institution means a preschool, a public or private elementary or secondary

school, an institution of undergraduate or graduate higher education, an institution of

professional education, and an institution of vocational education, which operates a

program or programs of scholarly research.

(g) Field review includes, but is not limited to, formal and informal investigations of

potential irregularities occurring at State appraiser regulatory agencies involving

suspected violations of Federal or State civil or criminal laws, as well as such other

investigations as may conducted pursuant to law.

(h) Non-commercial scientific institution means an institution that is not operated on a

commercial basis as that term is defined in paragraph (b) of this section, and which is
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operated solely for the purpose of conducting scientific research, the results of which are

not intended to promote any particular product or industry.

(i) Record includes records, files, documents, reports correspondence, books, and

accounts, or any portion thereof, in any form the ASC regularly maintains them.

(j) Representative of the news media means any person primarily engaged in gathering

news for, or a free-lance journalist who can demonstrate a reasonable expectation of

having his or her work product published or broadcast by, an entity that is organized and

operated to publish or broadcast news to the public. The term news means information

that is about current events or that would be of current interest to the general public.

(k) Review means the process of examining documents located in a response to a request

that is for a commercial use to determine whether any portion of any document located is

permitted to be withheld. It also includes processing any documents for disclosure, e.g.,

doing all that is necessary to excise them and otherwise prepare them for release. Review

does not include time spent resolving general legal or policy issues regarding the

application of exemptions.

(1) Search includes all time spent looking for material that is responsive to a request,

including page-by-page or line-by-line identification of material within records. Searches

may be done manually and/or by computer using existing programming.

(m) State appraiser regulatory agency includes, but is not limited to, any board,

commission, individual or other entity that is authorized by State law to license, certify,

and supervise the activities of persons authorized to perform appraisals in connection

with federally related transactions and real estate related financial transactions that

require the services of a State licensed or certified appraiser.



36

§ 1102.303 Organization and methods of operation.

(a) Statutory and other guidelines. Statutory requirements relating to the ASC’s

organization are stated in 12 U.S.C. 3310, 3333 and 3334. The ASC has adopted and

published Rules of Operation guiding its administration, meetings and procedures. These

Rules of Operation were published at 56 FR 28561 (June 21, 1991) and 56 FR 33451 (July

22, 1991).

(b) ASC members and staff. The ASC is composed of six members, each being

designated by the head of their respective agencies: the Board of Governors of the

Federal Reserve System, Federal Deposit Insurance Corporation, Office of the

Comptroller of the Currency, National Credit Union Administration, Office of Thrift

Supervision, and the Department of Housing and Urban Development. Administrative

support and substantive program, policy, and legal guidance for ASC activities are

provided by a small, full-time, professional staff supervised by an Executive Director.

(c) FFIEC. Title XI placed the ASC within FFIEC as a separate, appropriated agency of the

United States Government with specific statutory responsibilities under Federal law.

(d) ASC Address. ASC offices are located at 2000 K Street, NW, Suite 310; Washington,

DC 20006.

§ 1102.304 Federal Register publication.

The ASC publishes the following information in the Federal Register for the guidance of

the public:

(a) Descriptions of its organization and the established places at which, the officers from

whom, and the methods whereby, the public may secure information, make submittals or

re nests, or obtain decisions;
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(b) Statements of the general course and method by which its functions are channeled and

determined, including the nature and requirements of all formal and informal procedures

available;

(c) Rules of procedure, descriptions of forms available or the places at which forms may

be obtained, and instructions as to the scope and contents of all papers, reports or

examinations;

(d) Substantive rules of general applicability adopted as authorized by law, and

statements of general policy or interpretations of general applicability formulated and

adopted by the ASC;

(e) Every amendment, revision or repeal of the foregoing; and

(f) General notices of proposed rulemaking.

§ 1102.305 Publicly available records.

(a) Records available on the ASCs World Wide Web site-(1) Discretionary release of

documents. The ASC encourages the public to explore the wealth of resources available

on the ASC’s Internet World Wide Web site, located at: http://www.asc.gov. The ASC

has elected to publish a broad range to materials on its Web site.

(2) Documents required to be made available via computer telecommunications. (i) The

following types of documents created on or after November 1, 1996, and required to be

made available through computer telecommunications, may be found on the ASC’s

Internet World Wide Web site located at: http://www.asc.gov:

(A) Final opinions, including concurring and dissenting opinions, as well as final orders,

made in the adjudication of cases;

(B) Statements of policy and interpretations adopted by the ASC that are not published in

the Federal Register;
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(C) Administrative staff manuals and instructions to staff that affect a member of the

public;

(D) Copies of all records (regardless of form or format), such as correspondence relating

to field reviews or other regulatory subjects, released to any person under § 1102.306

that, because of the nature of their subject matter, the ASC has determined are likely to be

the subject of subsequent requests;

(E) A general index of the records referred to in paragraph (a)(2)(i)(D) of this section.

(ii) To the extent permitted by law, the ASC may delete identifying details when it makes

available or publishes any records. If redaction is necessary, the ASC will, to the extent

technically feasible, indicate the amount of material deleted at the place in the record

where such deletion is made unless that indication in and of itself will jeopardize the

purpose for the redaction.

(b) Types of written communications. The following types of written communications

shall be subject to paragraph (a) of this section:

(1) The ASC’s annual report to Congress;

(2) All final opinions and orders made in the adjudication of cases;

(3) All statements of general policy not published in the Federal Register;

(4) Requests for the ASC or its staff to provide interpretive advice with respect to the

meaning or application of any statute administered by the ASC or any rule or regulation

adopted thereunder and any ASC responses thereto;

(5) Requests for a statement that, on the basis of the facts presented in such a request, the

ASC would not take any enforcement action pertaining to the facts as represented and

any ASC responses thereto; and
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(6) Correspondence between the ASC and a State appraiser regulatory agency arising out

of the ASC’s field review of the State agency’s appraiser regulatory program.

(c) Applicable fees. (1) If applicable, fees for furnishing records under this section are as

set forth in § 1102.306(e).

(2) Information on the ASC’s World Wide Web site is available to the public without

charge. If, however, information available on the ASC’s World Wide Web site is

provided pursuant to a Freedom of Information Act request processed under g 1102.306

then fees apply and will be assessed pursuant to § 1102.306(e).

§ 1102.306 Procedures for requesting records.

(a) Making a request for records. (1) The request shall be submitted in writing to the

Executive Director:

(i) By facsimile clearly marked “Freedom of Information Act Request” to (202)

872-7501;

(ii) By letter to the Executive Director marked “Freedom of Information Act Request”;

2000 K Street, NW, Suite 301; Washington, DC 20006; or

(iii) By sending Internet e-mail to the Executive Director marked “Freedom of

Information Act Request” at his or her e-mail address listed on the ASC’s World Wide

Web site.

(2) The request shall contain the following information:

(i) The name and address of the requester, an electronic mail address, if available, and the

telephone number at  which the requester may be reached during normal business hours;

(ii) Whether the requester is an educational institution, non-commercial scientific

institution, or news media representative;
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(iii) A statement agreeing to pay the applicable fees, or a statement identifying a

maximum fee that is acceptable to the requester, or a request for a waiver or reduction of

fees that satisfies paragraph (e)(1)(x) of this section; and

(iv) The preferred form and format of any responsive information requested, if other than

paper copies.

(3) A request for identifiable records shall reasonably describe the records in a way that

enables the ASC’s staff to identity and produce the records with reasonable effort and

without unduly burdening or significantly interfering with any ASC operations.

(b) Defective requests. The ASC need not accept or process a request that does not

reasonably describe the records requested or that does not otherwise comply with the

requirements of this subpart. The ASC may return a defective request, specifying the

deficiency. The requester may submit a corrected request, which will be treated as a new

request.

(c) Processing requests. (1) Receipt of requests. Upon receipt of any request that satisfies

paragraph (a) of this section, the Executive Director shall assign the request to the

appropriate processing track pursuant to this section. The date of receipt for any request,

including one that is addressed incorrectly or that is referred by another agency, is the

date the Executive Director actually receives the request.

(2) Expedited processing. (i) Where a person requesting expedited access to records has

demonstrated a compelling need for the records, or where the ASC has determined to

expedite the response, the ASC shall process the request as soon as practicable. To show

a compelling need for expedited processing, the requester shall provide a statement

demonstrating that:
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(A) The failure to obtain the records on an expedited basis could reasonably be expected

to pose an imminent threat to the life or physical safety of an individual; or

(B) The requester can establish that it is primarily engaged in information dissemination

as its main professional occupation or activity, and there is urgency to inform the public

of the government activity involved in the re request; and

(C) The requester’s statement must be certified to be true and correct to the best of the

person’s knowledge and belief and explain in detail the basis for requesting expedited

processing.

(ii) The formality of the certification required to obtain expedited treatment may be

waived by the Executive Director as a matter of administrative discretion.

(3) A requester seeking expedited processing will be notified whether expedited

processing has been granted within ten (10) working days of the receipt of the request. If

the request for expedited processing is denied, the requester may file an appeal pursuant

to the procedures set forth in paragraph (g) of this section, and the ASC shall respond to

the appeal within ten (10) working days after receipt of the appeal.

(4) Priority of responses. Consistent with sound administrative process, the ASC

processes requests in the order they are received. However, in the ASC’s discretion, or

upon a court order in a matter to which the ASC is a party, a particular request may be

processed out of turn.

(5) Notification. (i) The time for response to requests will be twenty (20) working days

except:

(A) In the case of expedited treatment under paragraph (c)(2) of this section;

(B) Where the running of such time is suspended for the calculation of a cost estimate for

the requester if the ASC determines that the processing of the request may exceed the
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requester’s maximum fee provision or if the charges are likely to exceed $250 as

provided for in paragraph (e)(1)(v) of this section;

(C) Where the running of such time is suspended for the payment of fees pursuant to the

paragraph (c)(5)(i)(B) and (e)(1) of this section; or

(D) In unusual circumstances, as defined in 5 U.S.C. 552(a)(6)(B) and further described

in paragraph (c)(5)(iii) of this section.

(ii) In unusual circumstances as referred to in paragraph (c)(5)(i)(D) of this section, the

time limit may be extended for a period of:

(A) Ten (10) working days as provided by written notice to the requester, setting forth the

reasons for the extension and the date on which a determination is expected to be

dispatched; or

(B) Such alternative time period as agreed to by the requester or as reasonably

determined by the ASC when the ASC notifies the requester that the request cannot be

processed in the specified time limit.

(iii) Unusual circumstances may arise when:

(A) The records are in facilities that are not located at the ASC’s Washington office;

(B) The records requested are voluminous or are not in close proximity to one another; or

(C) There is a need to consult with another agency or among two or more components of

the ASC having a substantial interest in the determination.

(6) Response to request. In response to a request that satisfies the requirements of

paragraph (a) of this section, a search shall be conducted of records maintained by the

ASC in existence on the date of receipt of the request, and a review made of any

responsive information located. To the extent permitted by law, the ASC may redact

identifying details when it makes available or publishes any records. If redaction is
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appropriate, the ASC will, to the extent technically feasible, indicate the amount of

material deleted at the place in the record where such deletion is made unless that

indication in and of itself will jeopardize the purpose for the redaction. The ASC shall

notify the requester of:

(i) The ASC’s determination of the request;

(ii) The reasons for the determination;

(iii) If the response is a denial of an initial request or if any information is withheld, the

ASC will advise the requester in writing:

(A) If the denial is in part or in whole;

(B) The name and title of each person responsible for the denial (when other than the

person signing the notification);

(C) The exemptions relied on for the denial; and

(D) The right of the requester to appeal the denial to the Chairman of the ASC within 30

business days following receipt of the notification, as specified in paragraph (h) of this

section.

(d) Providing responsive records.

(1) Copies of requested records shall be sent to the requester by regular U.S. mail to the

address indicated in the request, unless the requester elects to take delivery of the

documents at the ASC or makes other acceptable arrangements, or the ASC deems it

appropriate to send the documents by another means.

(2) The ASC shall provide a copy of the record in any form or format requested if the

record is readily reproducible by the ASC in that form or format, but the ASC need not

provide more than one copy of any record to a requester.
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(3) By arrangement with the requester, the ASC may elect to send the responsive records

electronically if a substantial portion of the request is in electronic format. If the

information requested is made pursuant to the Privacy Act of 1974, 5 U.S.C. 552a, it will

not be sent by electronic means unless reasonable security measures can be provided.

(e) Fees (1) General rules. (i) Persons requesting records of the ASC shall be charged for

the direct costs of search, duplication, and review as set forth in paragraphs (e)(2) and

(e)(3) of this section, unless such costs are less than the ASC’s cost of processing the

requester’s remittance.

(ii) Requesters will be charged for search and review costs even if responsive records are

not located or, if located, are determined to be exempt from disclosure.

(iii) Multiple requests seeking similar or related records from the same requester or group

of requesters will be aggregated for the purposes of this section.

(iv) If the ASC determines that the estimated costs of search, duplication, or review of

requested records will exceed the dollar amount specified in the request, or if no dollar

amount is specified, the ASC will advise the requester of the estimated costs. The

requester must agree in writing to pay the costs of search, duplication, and review prior to

the ASC initiating any records search.

(v) If the ASC estimates that its search, duplication, and review costs will exceed $250,

the requester must pay an amount equal to 20 percent of the estimated costs prior to the

ASC initiating any records search.

(vi) The ASC ordinarily will collect all applicable fees under the final invoice before

releasing copies of re requested records to the requester.

(vii) The ASC may require any requester who has previously failed to pay charges under

this section within 30 calendar days of mailing of the invoice to pay in advance the total
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estimated costs of search, duplication, and review. The ASC also may require a requester

who has any charges outstanding in excess of 30 calendar days following mailing of the

invoice to pay the full amount due, or demonstrate that the fee has been paid in full, prior

to the ASC initiating any additional records search.

(viii) The ASC may begin assessing interest charges on unpaid bills on the 31st day

following the day on which the invoice was sent. Interest will be at the rate prescribed in

§ 3717 of title 31 of the United States Code and will accrue from the date of the invoice.

(ix) The time limit for the ASC to respond to a request will not begin to run until the ASC

has received the requester’s written agreement under paragraph (e)(1)(iv) of this section,

and advance payment under paragraph (e)(1)(v) or (vii) of this section, or payment of

outstanding charges under paragraph (e)(1)(vii) or (viii) of this section.

(x) As part of the initial request, a requester may ask that the ASC waive or reduce fees if

disclosure of the records is in the public interest because it is likely to contribute

significantly to public understanding of the operations or activities of the government and

is not primarily in the commercial interest of the requester. Determinations as to a waiver

or reduction of fees will be made by the Executive Director (or designee), and the

requester will be notified in writing of his or her determination. A determination not to

grant a request for a waiver or reduction of fees under this paragraph may be appealed to

the ASC’s Chairman pursuant to the procedure set forth in paragraph (g) of this section.

(2) Chargeable fees by category of requester. (i) Commercial use requesters shall be

charged search, duplication, and review costs.

(ii) Educational institutions, noncommercial scientific institutions, and news media

representatives shall be charged duplication costs, except for the first 100 pages.
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(iii) Requesters not described in paragraph (e)(2)(i) or (ii) of this section shall be charged

the full reasonable direct cost of search and duplication, except for the first two hours of

search time and first 100 pages of duplication.

(3) Fee schedule. The dollar amount of fees which the ASC may charge to records

requesters will be established by the Executive Director. The ASC may charge fees that

recoup the full allowable direct costs it incurs. Fees are subject to change as costs change.

The fee schedule will be published periodically on the ASC’s Internet World Wide Web

site (http:// www.asc.gov) and will be effective on the date of publication. Copies of the

fee schedule may be obtained by request at no charge by contacting the Executive

Director by letter, Internet email or facsimile.

(i) Manual searches for records. The ASC will charge for manual searches for records at

the basic rate of pay of the employee making the search plus 16 percent to cover

employee benefit costs.

(ii) Computer searches for records. The fee for searches of computerized records is the

actual direct cost of the search, including computer time, computer runs, and the

operator’s time apportioned to the search multiplied by the operator’s basic rate of pay

plus 16 percent to cover employee benefit costs.

(iii) Duplication of records. (A) The per-page fee for paper copy reproduction of

documents is $.25.

(B) For other methods of reproduction or duplication, the ASC will charge the actual

direct costs of reproducing or duplicating the documents, including each involved

employee’s basic rate of pay plus 16 percent to cover employee benefit costs.

(iv) Review of records. The ASC will charge commercial use requesters for the review of

records at the time of processing the initial request to determine whether they are exempt
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from mandatory disclosure at the basic rate of pay of the employee making the search

plus 16 percent to cover employee benefit costs. The ASC will not charge at the

administrative appeal level for review of an exemption already applied. When records or

portions of records are withheld in full under an exemption which is subsequently

determined not to apply, the ASC may charge for a subsequent review to determine the

applicability of other exemptions not previously considered.

(v) Other services. Complying with requests for special services, other than a readily

produced electronic form or format, is at the ASC’s discretion. The ASC may recover the

full costs of providing such services to the requester.

(4) Use of contractors. The ASC may contract with independent contractors to locate,

reproduce, and/or disseminate records; provided, however, that the ASC has determined

that the ultimate cost to the requester will be no greater than it would be if the ASC

performed these tasks itself. In no case will the ASC contract our responsibilities which

FOIA provides that the ASC alone may discharge, such as determining the applicability

of an exemption or whether to waive or reduce fees.

(f) Exempt information. A request for records may be denied if the requested record

contains information that falls into one or more of the following categories.1If the

requested record contains both exempt and nonexempt information, the nonexempt

portions, which may reasonably be segregated from the exempt portions, will be released

to the requester. If redaction is necessary, the ASC will, to the extent technically feasible,

indicate the amount of material deleted at the place in the record where such deletion is

                                               
1 Classification of a record as exempt from disclosure under the provisions of this
paragraph (f) shall not be construed as authority to withhold the record if it is otherwise
subject to disclosure under the Privacy Act of 1974 (5 U.S.C. 552a) or other Federal
statute, any applicable regulation of ASC or any other Federal agency having jurisdiction
thereof, or any directive or order of any court of competent jurisdiction.
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made unless that indication in and of itself will jeopardize the purpose for the redaction.

The categories of exempt records are as follows:

(1) Records that are specifically authorized under criteria established by an Executive

Order to be kept secret in the interest of national defense or foreign policy and are in fact

properly classified pursuant to such Executive Order;

(2) Records related solely to the internal personnel rules and practices of the ASC;

(3) Records specifically exempted from disclosure by statute, provided that such statute:

(i) Requires that the matters be withheld from the public in such a manner as to leave no

discretion on the issue; or

(ii) Establishes particular criteria for withholding or refers to particular types of matters

to be withheld;

(4) Trade secrets and commercial or financial information obtained from a person that is

privileged or confidential;

(5) Interagency or intra-agency memoranda or letters that would not be available by law

to a private party in litigation with the ASC;

(6) Personnel, medical, and similar files (including financial files) the disclosure of which

would constitute a clearly unwarranted invasion of personal privacy;

(7) Records compiled for law enforcement purposes, but only to the extent that the

production of such law enforcement records:

(i) Could reasonably be expected to interfere with enforcement proceedings;

(ii) Would deprive a person of a right to a fair trial or an impartial adjudication;

(iii) Could reasonably be expected to constitute an unwarranted invasion of personal

privacy;
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(iv) Could reasonably be expected to disclose the identity of a confidential source,

including a State, local, or foreign agency or authority or any private institution which

furnished records on a confidential basis;

(v) Would disclose techniques and procedures for law enforcement investigations or

prosecutions, or would disclose guidelines for law enforcement investigations or

prosecutions if such disclosure could reasonably be expected to risk circumvention of the

law; or

(vi) Could reasonably be expected to endanger the life or physical safety of any

individual;

(8) Records that are contained in or related to examination, operating, or condition

reports prepared by, on behalf of, or for the use of the ASC or any agency responsible for

the regulation or supervision of financial institutions; or

(9) Geological and geophysical information and data, including maps, concerning wells.

(g) Appeals. (1) Appeals should be addressed to the Executive Director; ASC; 2000 K

Street, NW, Suite 310; Washington, DC 20006.

(2) A person whose initial request for records under this section, or whose request for a

waiver of fees under paragraph (e)(1)(x) of this section, has been denied, either in part or

in whole, has the right to appeal the denial to the ASC’s Chairman (or designee) within

30 business days after receipt of notification of the denial. Appeals of denials of initial

requests or for a waiver of fees must be in writing and include any additional information

relevant to consideration of the appeal.

(3) Except in the case of an appeal for expedited treatment under paragraph (c)(3) of this

section, the ASC will notify the appellant in writing within 20 business days after receipt

of the appeal and will state:
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(i) Whether it is granted or denied in whole or in part;

(ii) The name and title of each person responsible for the denial (if other than the person

signing the notification);

(iii) The exemptions relied upon for the denial in the case of initial requests for records;

and

(iv) The right to judicial review of the denial under the FOIA.

(4) If a requester is appealing for denial of expedited treatment, the ASC will notify the

appellant within ten business days after receipt of the appeal of the ASC’s disposition.

(5) Complete payment of any outstanding fee invoice will be required before an appeal is

processed.

(h) Records of another agency. If a requested record is the property of another Federal

agency or department, and that agency or department, either in writing or by regulation,

expressly retains ownership of such record, upon receipt of a request for the record the

ASC will promptly inform the requester of this ownership and immediately shall forward

the request to the proprietary agency or department either for processing in accordance

with the latter’s regulations or for guidance with respect to disposition.

§ 1102.307 Disclosure of exempt records.

(a) Disclosure prohibited. Except as provided in paragraph (b) of this section or by 12

CFR part 1102, subpart C, no person shall disclose or permit the disclosure of any

exempt records, or information contained therein, to any persons other than those

officers, directors, employees, or agents of the ASC or a State appraiser regulatory

agency who has a need for such records in the performance of their official duties. In any

instance in which any person has possession, custody or control of ASC exempt records

or information contained therein, all copies of such records shall remain the property of
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the ASC and under no circumstances shall any person, entity or agency disclose or make

public in any manner the exempt records or information without written authorization

from the Executive Director, after consultation with the ASC General Counsel.

(b) Disclosure authorized. Exempt records or information of the ASC may be disclosed

only in accordance with the conditions and requirements set forth in this paragraph (b).

Requests for discretionary disclosure of exempt records of information pursuant to this

paragraph (b) may be submitted directly to the Executive Director. Such administrative

request must clearly state that it seeks discretionary disclosure of exempt records, clearly

identify the records sought, provide sufficient information for the ASC to evaluate

whether there is good cause for disclosure, and meet all other conditions set forth in

paragraph (b)(1) through (3) of this section. Authority to disclose or authorize disclosure

of exempt records of the ASC is delegated to the Executive Director, after consultation

with the ASC General Counsel.

(1) Disclosure by Executive Director. (i) The Executive Director, or designee, may

disclose or authorize the disclosure of any exempt record in response to a valid judicial

subpoena, court order, or other legal process, and authorize any current or former

member, officer, employee, agent of the ASC, or third party, to appear and testify

regarding an exempt record or any information obtained in the performance of such

person’s official duties, at any administrative or judicial hearing or proceeding where

such person has been served with a valid subpoena, court order, or other legal process

requiring him or her to testify. The Executive Director shall consider the relevancy of

such exempt records or testimony to the litigation, and the interests of justice, in

determining whether to disclose such records or testimony. Third parties seeking

disclosure of exempt records or testimony in litigation to which the ASC is not a party
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shall submit a request for discretionary disclosure directly to the Executive Director.

Such request shall specify the information sought with reasonable particularity and shall

be accompanied by a statement with supporting documentation showing in detail the

relevance of such exempt information to the litigation, justifying good cause for

disclosure, and a commitment to be bound by a protective order. Failure to exhaust such

administrative request prior to service of a subpoena or other legal process may, in the

Executive Director’s discretion, serve as a basis for objection to such subpoena or legal

process.

(ii) The Executive Director, or designee, may in his or her discretion and for good cause,

disclose or authorize disclosure of any exempt record or testimony by a current or former

member, officer, employee, agent of the ASC, or third party, sought in connection with

any civil or criminal hearing, proceeding or investigation without the service of a judicial

subpoena, or other legal process requiring such disclosure or testimony, if he or she

determines that the records or testimony are relevant to the hearing, proceeding or

investigation and that disclosure is in the best interests of justice and not otherwise

prohibited by Federal statute. Where the Executive Director or designee authorizes a

current or former member, officer, director, employee or agent of the ASC to testify or

disclose exempt records pursuant to this paragraph (b)(1), he or she may, in his or her

discretion, limit the authorization to so much of the record or testimony as is relevant to

the issues at such hearing, proceeding or investigation, and he or she shall give

authorization only upon fulfillment of such conditions as he or she deems necessary and

practicable to protect the confidential nature of such records or testimony.

(2) Authorization for disclosure by the Chairman of the ASC. Except where expressly

prohibited by law, the Chairman of the ASC may, in his or her discretion, authorize the
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disclosure of any ASC records. Except where disclosure is required by law, the Chairman

may direct any current or former member, officer, director, employee or agent of the

ASC to refuse to disclose any record or to give testimony if the Chairman determines, in

his or her discretion, that refusal to permit such disclosure is in the public interest.

(3) Limitations on disclosure. All steps practicable shall be taken to protect the

confidentiality of exempt records and information. Any disclosure permitted by

paragraph (b) of this section is discretionary and nothing in paragraph (b) of this section

shall be construed as requiring the disclosure of information. Further, nothing in

paragraph (b) of this section shall be construed as restricting, in any manner, the authority

of the ASC, the Chairman of the ASC, the Executive Director, the ASC General Counsel,

or their designees, in their discretion and in light of the facts and circumstances attendant

in any given case, to require conditions upon, and to limit, the form, manner, and extent

of any disclosure permitted by this section. Wherever practicable, disclosure of exempt

records shall be made pursuant to a protective order and redacted to exclude all irrelevant

or non-responsive exempt information.

§ 1102.308 Confidential treatment procedures.

(a) In general. Any submitter of written information to the ASC who desires that some or

all of his or her submission be afforded confidential treatment under 5 U.S.C. 552(b)(4)

(i.e., trade secrets and commercial or financial information obtained from a person and

privileged or confidential) shall file a request for confidential treatment with the

Executive Director of the ASC at the time the written information is submitted to the

ASC or within ten business days thereafter. Nothing in this section limits the authority of

the ASC and its staff to make determinations regarding access to documents under this

subpart.
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(b) Form of request. A request for confidential treatment shall be submitted in a separate

letter or memorandum conspicuously entitled, “Request for Confidential Treatment.”

Each request shall state in reasonable detail the facts and arguments supporting the

request and its legal justification. If the submitter had been required by the ASC to

provide the particular information, conclusory statements that the information would be

useful to competitors or would impair sales or similar statements generally will not be

considered sufficient to justify confidential treatment. When the submitter had voluntarily

provided the particular information to the ASC, the submitter must specifically identify

the documents or information which are of a kind the submitter would not customarily

make available to the public.

(c) Designation and separation of confidential material. Submitters shall clearly

designate all information considered confidential and shall clearly separate such

information from other non-confidential information, whenever possible.

(d) ASC action on request. A request for confidential treatment of information will be

considered only in connection with a request for access to the information under FOIA as

implemented by this subpart. Upon the receipt of a request for access, the Executive

Director or his or her designee (“ASC Officer”) as soon as possible shall provide the

submitter with a written notice describing the request and shall provide the submitter with

a reasonable opportunity, no longer than ten business days, to submit written objections

to disclosure of the information. Notice may be given orally, and such notice shall be

promptly confirmed in writing. The ASC Officer may provide a submitter with a notice if

the submitter did not request confidential treatment of the requested information. If the

ASC required the submitter to provide the requested information, the ASC Officer would

need substantial reason to believe that disclosure of the requested information would
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result in substantial competitive harm to the submitter. If the submitter provided the

information voluntarily to the ASC, the ASC officer would need to believe that the

information is of a kind the submitter would not customarily make available to the public.

The ASC Officer similarly shall notify the person seeking disclosure of the information

under FOIA of the existence of a request for confidential treatment. These notice

requirements need not be followed if the ASC Officer determines under this subpart that

the information should not be disclosed; the information has been published or has been

officially made available to the public; disclosure of the information is required by law

(other than FOIA); or the submitter’s request for confidential treatment appears obviously

frivolous, in such instance the submitter shall be given written notice of the determination

to disclose the information at least five business days prior to release. The ASC Officer

shall carefully consider the issues involved, and if disclosure of the requested information

is warranted, a written notice, containing a brief description of why the submitter’s

objections were not sustained, must be forwarded to the submitter within ten business

days. The time for response may be extended up to ten additional business days, as

provided in 5 U.S.C. 552(a)(6)(B), or for other periods by agreement between the

requester and the ASC Officer. This notice shall be provided to the submitter at least five

business days prior to release of the requested information.

(e) Notice of lawsuit. The ASC Officer shall notify a submitter of any filing of any suit

against the ASC pursuant to 5 U.S.C. 552 to compel disclosure of documents or

information covered by the submitter’s request for confidential treatment within ten

business days of service of the suit. The ASC Officer also shall notify the requester of the

documents or information of any suit filed by the submitter against the ASC to enjoin

their disclosure within ten business days of service of the suit.
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§ 1102.309 Right to petition for issuance, amendment and repeal of rules of

general application.

Any person desiring the issuance, amendment or repeal of a rule of general application

may file a petition for those purposes with the Executive Director of the ASC. The

petition shall include a statement setting forth the text or substance of any proposed rule

or amendment desired or shall specify the rule for which repeal is desired. The petitioner

also shall state the nature of his or her interest and the reasons for seeking ASC action.

The Executive Director shall acknowledge receipt of the petition within ten business days

of receipt. As soon as reasonably practicable, the ASC shall consider the petition and

related staff recommendations and shall take such action as it deems appropriate. The

Executive Director shall notify the petitioner in writing of the ASC action

within ten business days of the action.

§ 1102.310 Service of process.

(a) Service. Any subpoena or other legal process to obtain information maintained by the

ASC shall be duly issued by a court having jurisdiction over the ASC, and served upon

the Chairman; ASC; 2000 K Street, NW, Suite 310; Washington, DC 20006. Where the

ASC is named as a party, service of process shall be made pursuant to the Federal Rules

of Civil Procedure upon the Chairman at the above address. The Chairman shall

immediately forward any subpoena, court order or legal process to the General Counsel.

If consistent with the terms of the subpoena, court order or legal process, the ASC may

require the payment of fees, in accordance with the fee schedule referred to in §

1102.306(e) prior to the release of any records requested pursuant to any subpoena or

other legal process.
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(b) Notification by person served. If any current or former member, officer, employee or

agent of the ASC, or any other person who has custody of records belonging to the ASC,

is served with a subpoena, court order, or other process requiring that person’s attendance

as a witness concerning any matter related to official duties, or the production of any

exempt record of the ASC, such person shall promptly advise the Executive Director of

such service, the testimony and records described in the subpoena, and all relevant facts

that may assist the Executive Director, in consultation with the ASC General Counsel, in

determining whether the individual in question should be authorized to testify or the

records should be produced. Such person also should inform the court or tribunal that

issued the process and the attorney for the party upon whose application the process was

issued, if known, of the substance of this section.

(c) Appearance by person served. Absent the written authorization of the Executive

Director or designee to disclose the requested information, any current or former

member, officer, employee, or agent of the ASC, and any other person having custody of

records of the ASC, who is required to respond to a subpoena or other legal process, shall

attend at the time and place therein specified and respectfully decline to produce any such

record or give any testimony with respect thereto, basing such refusal on this section.


